Charles T. McNew v. Thomas B. Dunn by unknown

IN THE 
AT RICHMOND 
RECORD NO. 831662 
CHARLES T. McNEW, 
v. 
THOMAS B. DUNN, 
APPENDIX 
JOHN S. HUNTINGTON, Esquire 
Law Offices of 
R. KEITH NEELY 
A Professional Corporation 
110 Roanoke Street 
P.O. Box 709 
Christiansburg, Virginia 24073 
Appellant, 
Appellee. 
TABLE OF OONTENTS 
1. Motion for Jud~ent 
(FNEB v. Dunn, et als) 
Filed, September 21, 1982 
2. Cross-Claim 
(McNew v. Dunn) 
Filed, October 27, 1982 
3. Answer 
(By Dunn to McNew Cross-Claim) 
Filed, November 10, 1982 
4. Order 
(FNEB Jud~ent) 
Entered, February 15, 1983 
5. Request for Admissions 
(By McNew) 
Filed, April 8, 1983 
6. Request for Production of Documents 
Filed, April 11, 1983 
7. Interrogatories 
Filed, April 11, 1983 
8. Answers to Interrogatories 
Filed, March 5, 1983 
9. Motion for Leave to Amend 
Responsive Pleadings 
Demurrer 
Answer 
(By Dunn) 
Filed, May 23, 1983 
10. Motion for Summary Judgment 
(By McNew) 
Filed, June 6, 1983 
11. Final Order 
(By Smyth County Circuit Court) 
Entered, July 11, 1983 
i 
Pages 
1-8 
9-20 
21-23 
24-27 
28,29 
30-33 
34-40 
41-45 
46-51 
53-54 
55-57 
12. Notice 
(By McNew) 
Filed, September 6, 1983 
13. Statement of Facts 
(By McNew) 
Filed, September 6, 1983 
14. Notice 
Filed, September 19, 1983 
15. Objection to Written 
Statement of Facts 
(By Dunn) 
Filed, September 6, 1983 
16. Statement of Facts 
(Revised by Smyth 
County Circuit Court) 
Entered, September 21, 1983 
17. Assigruments of Error 
18. Designation of Appendix 
(By McNew) 
19. Designation of Appendix 
(By Dunn) 
2 0 • Ce r t i f i cat e 
ii 
58,59 
60-65 
66,67 
68-71 
72-77 
78 
79-81 
82-83 
84 
; 
I 
I 
I 
I i • 
I 
J• 
j 
I 
1 
I 
I 
·,J 
II 
l 
l 
l 
1 
l 
J 
l 
·I 
l 
·,t 
I 
·J 
-; 
I 
., 
.I 
·i 
f ) 
~ 
I 
j 
~ 
) 
I 
"I 
l 
I j 
i 
lj "! 
) 
l 
. 
. , 
., 
:i 
·., 
.:I 
. ~ . 
~ ' 
-
VIRGINIA: IN THE CIRCUIT COURT OF SMYTH COUNTY 
FIRST NATIONAL EXCHANGE BANK OF VIRGINIA 
Plaintiff 
vs. MOTION FOR JUDGMENT . 
THOMAS B. DUNN 
P.O. Box 158 
·sland, Virginia 24315 
CHARLES T. MCNEW 
Box 1046 
Marion, Virginia 24354 
MARGARET D. MCNEW 
107 Davis St. 
Blacksburg, Virginia 24060 
ROGER L. CUPP 
Box 1046 
Marion, Virginia 24354 
CARRIE C. CUPP 
4208 Triangle Avenue, SW 
Blacksburg; Virginia 24060 
Defendants 
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Comes now the Plaintiff, First National Exchange Bank of 
Virginia, and moves for judgment against the Defendants and each 
of them on the grounds and in the amount as hereinafter set 
forth: 
I. 
On April 15, 1980, Thomas B. Dunn, Charles T. McNew, Margaret 
o. McNew, Roger L. Cupp, and Carrie c. Cupp executed a note 
evidencing an indebtedness to the Plaintiff in the principal 
amount of $57,000.00 plus in~erest in the amount of $66,974.40, 
totaling $123,974.40. The note was also signed by Alvernia McNew 
as a maker. A copy of the note is attached hereto as "Exhibit A", 
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and it shows that it provides for 20 per cent additional as 
attorney's fees, together with all costs and expenses incurred in 
collection. 
II. 
The payments on the above referenced· note are now delinquent 
and have been since November 15, 1981, even though the Plaintiff 
has contacted the Defendants and asked them to bring.their account 
current. 
III. 
The note waives demand, presentment, benefit of homestead and 
notice o(_dishonor. 
IV. 
This ·note is secured by a third deed of trust on property of 
. 
Alvernia McNew in Tazewell County, VirginiaJ however, none of the 
funds lent were delivered to Ms. McNewa Ms. McNew has recently 
filed a petition under Chapter 13 of the Bankruptcy Act, and this 
proceeding against the co-makers of the note is authorized by 
order of H. Clyde Pearson, Bankruptcy Judge, entered September 15, 
1982 • 
3 
v. 
An affidavit executed by Harry M. Francis, Jr., Senior 
Vice-President and Chief Executive Officer of First National 
Exchange Bank of Marion, Virginia, in support of this claim is 
attached hereto as Exhibit "B", which reflects that the amount due 
from the Defendants, jointly and severally, is $64,497.92 plus 
interest from May 20, 1982. 
WHEREFORE, the Plaintiff prays for judgment against Thomas B. 
Dunn, Charles T. McNew, Margaret o. McNew, Roger L. Cupp and 
Carrie C. Cupp, jointly and severally, in the amount of 
$64,497.92, plus interest at the rate of 18.17 per cent from May 
20, 1982, until payment, together with an additional 20% as 
attorney's fees. 
The Plaintiff further prays that the costs of this proceeding 
LAWOI'II'ICD 
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be taxes against the Defendants. 
FIRST NATIONAL EXCHANGE BANK OF 
VIRGINIA 
By Counsel 
COUNSEL: 
Burke, Graybeal and Hammer 
111 North Church Street 
Marion, Virginia 24354 
By~~~ 
DOilaidG. Hammer 
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FOR VALUE RECI!IVED, IlctTcr.r.·er (jo1nUy and sc,·cratty If mo:-e than one, 1\~~inafter called "Bono"·er") hereby 
pr·.ami~cs tor-~>· the Totnl ofl'~ymcnts set forth below to the order of The r·irst Nationnl Exch.,...nge Bank ofVirginill ( .. Bank") at 
:wy of it!~! offices in rhr St:tte c,f Virginiz. in ..:1.2.0- :ncnti:l1lnst:lments, beginning lib'J-Lt:;, t'jJ'o each of 
~.;,id in~t:llln;·.:nt~ being for SL 033 ~12 , except the lnst fo: S . 41, Ill'! _. All subsequent ir.sta!ments 
~1,:.~! he: J'ziJ Nl :hr s:tm: d~y of each ~u~ding month ur.til plid in full. IC the J:lst payment is more than twice a regular 
r::ymcnt. it i~:: u:J!o~n l'~>mcnt. De.~k tr. not obligatoo to n:linonce a Balloon Payment if not paid wh:&'l due •. 
P~!'"('::~l tw. · .~:;.:-=· i~ nc,t required t.nd is not prcwidc:d 
;:::!t:s\ Gur.('·· :-: .. ::~iiS hdow and the: in~u:~nce is issu~d by 
the im.un·r. C .:i.'· ~~;t: p~rs~ns si~ning b~(C\\".' will he ecn·t-rcd. 
0 Credit Ut'. i',,r t;:rm or 
ln~n. 
-----· ··------, •• ,,. 0 . 
O Acci:!.:nt :~nd 1 icalth 
ror term o(loan. 
0 Accident Death and 
Dismcmbtrmcnt for 
_months 
- n.-n V 
rrcn'liUtn S ------
DATC 
6 
·J. Net Lo3n Pr~ds •••••• 0 • I •• I •• I • ~ • s-21.. ooc 
2. Charges Rcl:.tcd to U,an 
rcr!nn3flnsur:tnce. 1 o 0 0 0 0 0 ' s. ____ _ 
Property ln~urancel •••• 0. I s. __ _ 
Filing Co5ts • 0 •••• 0 ••••• I s. __ _ 
O:l1cr •••••••••••• : • • • • • s s __ _ 
J. J\ mount Finan~d (I + 2) ••• I ••• ~ I •••• • s_? 1 J 00 
4. FINANCE CHAJ·!GE 
r ntercst : • •• I • I •••••• 0 • • s 6'6 '97LL. 40 
Service Charge I I 0 o I o o I 0 0 0 s s_~ 
S. Total ofraymcnts (3 + 4)..... • • • • • • • • S.ll.l...,9~ 
6. ANNUAL PERCENT,\OE RATE..... ,··.• '., ~ 
.~ .. ..,Pf't~~ ... ~':"""'• ...• , ..... ,4:i:rl.'!~."!l'SS. ---~· tW~• IIDI&iiJPifP ··:---·~· ~.-.;1Ut-_u..., •• ,gr.n .IWII'II:- ----.-.~--------·- - &4-.-.···· :r. 
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LATE CHARGES AND ACCELEAATl~ In ~\·ent ofnonp:lymcnt or auy tnst~lmcnt when c!ue c~ntinuinc for 10 day 
(lf more, a !:Itt ch:arce or up to sa;. or the amount or each let: p~yr:.ent may be imposed. Further. in such C\"Cr.t the Bnnt:. at it 
option, may dec13rc the c~tirt '!ndehtt-dnC"SS due end paycbte, but the balan~ owing shalt be computed as if the Borrow.:r ba 
nude a '·ctuntary prcpi!yrncnt und O~Jtained au interest n.bat: ,_,set forth ~dow, and tl•ercaflcr such acc~lcrated balance sh:s 
hear interest at the Annuro.J Per~entage Rate shO"i\'!labove. 
PREP A Y~f ENT: E,;ccpt :as st:~tcd below, in event or l;~paymcr.t. Borro·Ner will rCC'eh·c a rebat'c or the amount or tt 
unearned in:crest portion c,f the Fin:~nc: Chl\rce. co•nputro under the Rule of 78·s. Hotv.;thstRnding the preceding s:ntcnre. 
the Bank has not earne-d a minhnun1 of S2S.OO in Fin:~nc:e Chnrgc: at the thne <'rprepsyment, then the Bank sh~ll withho!d frn 
the rebate otherwise p3rabl: ::.n amount cquuJ to tl:e extent such minimum wa.s not can1ed. Funhc=r. in the e .. ·c:nt of prepaymc 
from prOC"Ccds of credit life: insur~nce, there will be no rebate to Borrower. • 
SECURI"rY: Borro"·er. any ~~r~ntor, ~un:ty. in~cr~r t'r o:hcr party hereto (hcrci:uz.rter collecth·ely rcrcrrcd to as .. Part)· 
acrce that Bank shzll hnvc th~·risht to ofi~et.the a:-:1ount owed by a Pf'.r1)' hereunclcr tu the holder hereof against any acc:o:JI 
checl:ing. s:s,·inss or olhc:N;se, which " Party rn~y hato·e "·ith th= ho!dcr. Further, this loan £Ir"is ; 0 is not s:cured. 
SCCUrt'd. Bank hilS been cranted a security i!Jtcrest in t!lc proy.:r·ty described below (""Collater:~l··,. tog:ther \\oith an cccessic 
thereof and proceeds the~or. To c:re3!: the se:urity int~rcst. if ar.y. Borrowrr ~as executed or caused to be cxecut~c 
scC'urity agn."l!ment granting Jlr.n k a security intr.rtsl in the Cttlt:lteral and/or g.--ft~r~by grants a ~curity interest in. and l 
cnu!.cd. and/or htt-ctftcr \Viii c:Juse, the Co!bttral (ir:duding :my ccrtiricatt'S e,·idencing ov.-ncrship) to he depodted wi 
nnign~· .and p1cc1gcc] to]li.r,J: •. r.~e Cc1 ~terol·s des:riped!J.ltlo"~ (if any): . · · '·d' {~"1.-c(i.A_L~u.-;(--i;{ .. (., ~ tf • .t}_'J,t'/ !>'. t?ll\ /.<4. t2 tt.(.Attf. I "1 IJ 
· Jh fj~,-r ./,7 ".5J'i:::P ~.t<...{i:tL,i.(; 1~'1 t/~W:sJ,-(7izLt<3./l O"w-<l 1 
. I _{_ t iJ · . . . . 
PROPERTY INSURANCE: (!(is 0 is nl't n:quired. tr re~Jui~. Borrower may chNJse th.c ·~O£! through. wh 
any prorv.-rty in$ur:mcc in connection with this lo::n is (;~tdnr.d. Such Insurance 0 is f3'fs not' obtainable through 
Btsnk. Jr obtair.rd throush the Dnnk, the cc~t ._vil1 be S ror the (c,llo,.·iag covera&e i.nd tcn:"j~----
.. . . . .. . 
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Exhibit B 
. , 
A F F I D A V I T 
COMMONWEALTH OF VIRGINIA 
COUNTY OF SMYTH, to-wit: 
This day in the County of Smyth, Harry M. Francis, Jr., 
Senior Vice-President and Chief Executive Officer of First 
National Exchange Bank of Marion, Virginia, personally .appeared 
before me, D~fla!l V. Grg/,4 , a Notary Public of and 
for the County aforesaid, in the State of Virginia, and made oath 
that he is acting on behalf of the plaintiff mentioned in the 
motion for judgment with which this affidavit is filed; that to 
the best of his information and belief the amount of the 
plaintiff's claim is the sum of $64,497.92, plus interest thereon 
. 
at the rate of 18.17% from the 20th day of May, 1982, plus an 
additional 20% attorney's fees, and that said amount is jus~ly 
due. 
. \ 
Subsribed and sworn to before me this 
~1:~77 , 1982, by Harry M. Francis, Jr., Senior 
--------~-----------
Vice-President and Chief Executive Officer of First National 
Exchange Bank of Marion, Virginia. In testimony whereof I have 
hereunto sdt my hand the day, month and ye~r aforesaid. 
My Commission Expires: M Jb1 /'1 fS" 
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V I R G I N I A : IN THE CIRCUIT COURT OP SMYTH COUNTY 
FIRST NATIONAL EXCHANGE BANK OF VIRGINIA, 
Plaintiff 
v. 
THOMAS B. DUNN, et als, 
Defendants 
and 
CHARLES T. McNEW, 
Defendant and Cross Claimant 
v. 
THOMAS B. DUNN, 
Defendant and Cross Respondent 
9 
CROss-cLAIM 
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Comes now the defendant and cross-claimar,t, Charles T. McNew, anc 
asserts this cross-claim against the defendant and cross-respondent, Thomas B. Dunn. 
on the grounds and in the amount hereinafter set forth: 
1. On April 15, 1980, Thomas B. Dunn, Charles T. McNew, Margaret D 
MeN ew, Roger L. Cupp, and Carrie C. Cupp execued a note evidencing an indebtednes~ 
to the Plaintiff in the principal amount of $57,000.00 plus interest i the amount o: 
$66,974.40, totaling $123,974.40. 
2. The payments on the above referenced note are now delinquent an< 
have been since November 15, 1981. 
3. The note waives demand, presentment, benefit of homestead anc 
notice of dishonor. 
4. The defendant and cross-respondent, Thomas B. Dunn, is or may b· 
liable to the defendant and cross-claimant, Charles T. McNew, for all or part o 
the claim asserted in the action against the cross-claimant. 
5. On or about March, 1980, the defendant and cross-claimant, Charle 
T. McNew, was approached by the defendant and cross-respondent, Thomas B. Dunr. 
Mr. Dunn told Mr. McNew that if he and Mr. Roger L •. Cupp would pay him Fift 
10 
._ ... 
Thousand\ Dollars. ($50,000.00), he would give Mr. McNew and Mr. Cupp a one-half 
(i) interest in a Ford franchise in the Town of Marion, Smyth County, Virginia. 
6. In reliance upon said promise of securing the franchise, defendant 
and cross-claimant, Charles T. McNew and Mr. Roger L. Cupp, defendant, accepted 
this offer for the purchase of a one-half (i) interest in a new Ford franchise. 
7. They thereafte~ procured a loa~ ref erred to in paragraph 1 of this 
cross-claim and proceeded to, in April 1981, pay unto Mr. Thomas B. Dunn Fifty 
Thousand Dollars ($50,000.00) for their one-half. (l) interest in what they believed 
would become a new Ford franchise. 
8. After the agreement, they commenced operation· of what they.expected 
to become a new Ford franchise, the New Smyth County Motors. 
9. The agreement of the parties concerning this business venture was 
. 
thereafter reduced to writing on or about the 1st day of July, 1980. Said agreement 
is attached hereto as. Exhibit "A". 
11 
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10. Sub~equently it was discovered that the defendant and cross-
respondent, Thomas B. Dunn, was making virtually no effort to secure the new Ford 
franchise from Ford Motors, Inc. 
11. After repeated requests from both. Charles T. McNew and Roger L. 
Cupp tha.t he produce the Ford franchise wh.ich he had promised, Thomas B. Dunn 
continued to make no effort in securing the franchise •. 
12. Charles T. McNew and Roger L. Cupp then attempted to secure the 
franchise for this business venture themselves. They discovered that additional 
capital was needed. Charles T. McNew and Roger L. Ctipp arranged for additional 
capital through various loans, but Thomas B. Dunn refused to cooperate in any such 
procurement of new monies. Dunn continued to refuse to attempt to obtain additional 
monies even though he was aware that this was the only way the motor company 
could be franchised and hhl promise to Mr. Cupp and Mr. McNew filled. 
13. As a result of the failure of Thomas B. Dunn to produce a Ford 
franchise or even cooperate in such pro.curement of the franchise, Ford Motor 
Company, Inc. ceased to deliver cars on any floor plan arrangement to the New 
Smyth County Motors in November, 1981. The business was therefore forced to 
close as they could no longer procure new vehicles for sale. 
,. 
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14. Furthermore, inventory and equipment valued at over Seventy 
Thousand Dollars ($ 70,000.00), which was owned by the said business, and meant to 
be security for the loan referred to in paragraph 1 of this cross-claim was removed 
from said business by defendant and cross-respondent, Thomas B. Dunn. 
15. As a result of the breach of this contract by Thomas B. Dunn, 
Charles T. McNew was caused to sustain serious and significant damages; financial 
less of wages and profits, both in the past and future; and harm in the conduct of 
his business affairs. 
WHEREFORE, your defendant and cross-claimafnt, Charles T. McNew, 
moves for judgment against defendant and cross-respondent, Thomas B. Dunn, in the 
amount of Two Hundred Fifty Thousand Dollars ($250,000.00) plus interest from 
April, 1980, attorney's fees· and his costs in this behalf expended. 
Neely c5c Hamrick, P.C. 
110 Roanoke Street 
P. 0. Box 709 
Christiansburg, VA 24073 
By: 
Respectfully submitted, 
Charles T. McNew 
0 
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CBRTIPICATION 
I, R. Keith Neely, Neely & Hamrick, P.C., hereby certify that on the 
i 
:lJ/4-' day· or October, l982 r ~aned and/or delivered a true and correct copy of 
-.
the foregoing pleading to: 
Mr. Donald G. Hammer 
Burke, Graybeal and Hammer 
111 North Church Street 
Marion, Virginia 24354 . 
Attorney for First National Exchange ~ank of Virginia 
Mr. Thomas B. Dunn 
P. 0. Box 158 
Bland, Virginia 24315 
Mr. Gordon H. Shapiro 
Lutins and Shapiro 
P. 0. Box 180 
Roanoket Virginia 24022 
Attorney for Margaret D. McNew 
Mr. Roger L. Cupp 
Box 1046 
Marion, Virginia 24354 
Mrs. Carrie c. Cupp 
4208 Triangle Avenue, SW 
Blacksburg, Virginia 24060!?~&------
R. Kei~.1d--f=" 
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THIS AGREEMENT made this 1st day of July, 1980, by and 
between THOMAS DUNN, of Bland, Virginia; ROGER L. CUPP, 103 
Pendleton Street, Marion, Virginia; and CHARLES T. NCNEW, 103 
Pendleton Street, Marion, Virginia. 
W I T N E S S E T H 
That whereas the parties hereto have entered into a 
business venture in the Town of Marion, Smyth County, Virginia, 
with regard to the operation of a Ford dealership which will 
hereinafter be incorporated as the "New Smyth County Motors, 
Inc.". 
And whereas the said Thomas Dunn, one of the parties of 
the first part has applied for and is anticipated to secure 
the dealership from Ford Motor Compa~y with an ownership in 
the corporation of sixty (60) per cent to Thomas Dunn, twenty 
(20) percent to Roger L. Cupp, and twenty (20) percent to 
Charles T. NcNew. 
15 
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GWYN, TATE a TATE 
AT1'0RNI!VS AT LAW 
MARION, VIRGINIA 
How and whereas the said Thomas Dunn recognizes the 
contributions to the operation of said dealership being made 
by the said Roger L. Cupp and Charles T. McNew and desires 
to grant unto them an option to hereafter purchase from the 
said Thomas Dunn eleven (11) percent of the ownership of said 
corporation and or business entity to be divided five and one-
half (5 1/2) percent to said Roger L. Cupp and five and one-
half (5 1/2) percent to Charles T. McNew. 
Now therefore and in consideration of the mutual covenants 
herein contained and in consideration of the sum of TEN ($10.00 
DOLLARS cash in hand paid the receipt of which is hereby 
acknowledged the said Thomas Dunn does herewith grant unto the 
- said Roger L. Cupp and Charles T. McNew the right or option 
for the sum of ten ($10.00) dollars to purchase, at any time, 
upon demand, an eleven (11) percent interest in the business 
known as the New Smyth County Motors and or in a corporation 
to be formed known as the New Smyth County Motdr.s, Ihc. It is 
16 
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understood and agreed that upon the exercise of this option 
the transfer of ownership shall be five and one-half (5 1/2) 
percent unto Roger L. Cupp and five and one-half (5 l/2) 
percent to Charles T. McNew or an equivalent number of the 
capital shares of stock of any corporation hereinafter 
formed. 
I. 
It is further agreed between the parties that in the 
_ ownership of the stock the said Thomas Dunn is herewith 
granted an irrevocable power of attorney to vote one (1) 
percent of the total outstanding shares of the corporation 
owned by the said Roger L. Cupp and Charles T. McNew on and 
after the exercise of the option herein, the intent and 
purpose of this covenant being that the said Thomas Dunn may 
hereafter vote fifty ·(50) percent of the capital stock of said 
business and that the said Roger L. Cupp and Charles T. McNew 
may thereafter vote the remaining fifty (50) percent. 
GWYN, TATE & TATE 
ATTORHEV8 AT LAW 
MARION, YlftOINIA 
II. 
The said Thomas Dunn does herewith grant unto the said 
Roger L. Cupp and Charles T. McNew a further option, at the 
end of five years from the beginning of operation of the 
dealership herein the right of option to purchase the interest 
of the said Thomas Dunn at a price to be later negotiated 
between the parties. In the event that the parties are 
unable to agree as to a fair and equitable price the parties 
agree to, upon demand, dissolve the company or corporation as 
the case may be. 
III. 
It is understood and agreed between the parties that a 
certain note due unto Thomas Dunn in the current amount of 
. twenty-eight thousand ($28,000.00) dollars will be repaid by 
the company and or corporation during the existence of said 
corporation which said debt shall constitute a first lien on 
the debt repayment of the debt repayment to the corporation . 
. &2JP&t&ZiJ I 
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In witness whereof the parties have herunto set their 
hands and seals. 
~~J~ c0-f¥? Rogert: Cupp (SEAL) 
STATE OF VIRGINIA: 
COUNTY OF BLAND, to-wit: 
I, 
--------------------' a Notary Public for the County 
and State aforesaid, do hereby certify that Thomas Dunn whose 
name is signed to the foregoing writing bearing the date of 
July 1, 1980, appeared before me in my County and State 
aforesaid this day and personally acknowledged the same. 
Given under my hand this _day of , 1980. 
My Commission expires: 
Notary Public 
II 
STATE OF VIRGINIA: 
COUNTY OF SMYTH, to-wit: 
I, , a Notary Public for the County 
and State aforesaid, do hereby certify that Roger L. Cupp whos.e 
name is signed to the foregoing writing bearing the date of 
JUly 1, 1980, appeared before me in my County and State afore-
said this day and personally acknowledged the same. 
Given under my hand this ____ day of _ , 1980. 
My Commission expires: ________________ _ 
Notary Public 
.. --~ ....__. 
( 
STATE OF VIRGINIA: 
COUNTY OF SMYTH, to-wit: 
I, , a Notary Public for the 
County and State aforesaid, do hereby certify that Charles T. 
McNew whose name is signed to the foregoing writing bearing 
the date of July 1, 1980, appeared before me in my County 
and State aforesaid this day and personally acknowledged the 
same. 
Given under my hand this 
My Commission expires: 
20 
_____ day of ___________ , 1980. 
Notary Public 
.... .,. 
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VIRGINIA: IN THE CIRCUIT COURT OF SMYTH COUNTY 
FIRST NATIONAL EXCHANGE BANK OF VIRGINIA Plaintiff 
i 
l v. AL~SWER 
THOMAS B. 'DUNN, et als Defendants 
' . 
and 
CHARLES T. McNEW Defendant and Cross-Claimant 
v. 
'l'HOMAS B . DUNN Defendant and Cross-Respondent 
It 
; 
i 
I 
l 
I 
j 
1 
l 
LAW OII'I'IC118 011' 
BIRD a SLAVIN 
: WYTHEVILLE. VA. 
I. ., ... ~ ....... 
-....... 
Comes now the Defendant and Cross-Respondent, Thomas 
B. Dunn, by counsel, and responds and answers the Cross-Claim of 
the Defendant Charles T. McNew as follows: 
1. Paragraphs 1 thru 7 of the Cross-Claim are denied. 
2. Paragraphs 8 and 9 of the Cross-Claim are admitted. 
3. Paragraphs 10 thru 13 are admitted. 
4. Paragraph 14 of the Cross-Claim are admitted, 
however, Defendant and Cross-Respondent denies that the fair 
market value of the inventory and equipment exceeds $20,000.00. 
~- Paragraph 15 is denied. 
WHEREFORE, Defendant and Cross-Respondent Thomas B. 
Dunn moves that the Cross-Claim be dismissed at the cost of the 
Defendant, Charles T. McNew. 
Respectfully submi~ted, 
THOMAS .B. DUNN 
By counsel 
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i 
Law Offices of 
BIRD & SLAVIN 
525 West Main· Street 
· Wytheville \!~ 24382 
.., ( 
By 
C E R T I F I C A T E 
I certify that a true copy of the foregoing Answer was 
·mailed to ~- Keith Neely, Neely & Hambrick, P.C. 110 Roanoke 
Street, Christiansburg, VA, 24073, Counsel for Charles T. McNew; 
Mr. Donald G. Hammer, Burke, Graybeal and Hammer, 111 North 
Church Street, Marion ,VA, 24354, Counsel for Fir~National 
Exchange Bank of Virginia; Mr. Gordon H. Sh~piro, Lutins and 
Shapiro, P. 0. Box 180, Roanoke, Virginia, 2402~. Counsel for 
Margaret D. McNew; Mr. Roger L. Cupp, Box 1046, Marion, VA, 
24354; Mrs. Carrie C. Cupp, 
Blacksburg, VA. 24060; 
r. 
I .. . . . . . - •. . . .. . . ... ·. t.~ ....... . r. c-.. ~~·.··-· ;A· ). · .... .:r •· · • ··-·~'7·r ~~ .... ~·~.- .. , ... l._i..Az. .... .. ... -- ........ j t?.'l ••• 
$!dt~-;·-:5f..;ji1i~ti.?i,~.~ .. ~.:·· ~.:.:::l.·!;: 
• "" t -··r. _....,_..,. • • 
.. · 
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VIRGINIA: IN THE CIRCUIT COURT OF SMYTH COUNTY 
;. 
FIRST NATIONAL EXCHANGE BANK OF VIRGINIA 
Plaintiff 
vs. JUDGMEttT 
THOMAS B. DUNN ET AL 
Defendant 
24 
·~:a-·· 
This 28th day of January, 1983, came the Plaintiff, First 
National Exchange Bank of Virginia, by counsel, and Defendants 
Thomas B. Dunn, Charles T. McNew, Margaret D. McNew and Roger L. 
Cupp, by counsel, the Plaintiff moved for judgment by default on 
its motion for judgment. 
~iHEREFORE, the Court, having examined the service of process 
and the duly executed returns thereon, the pleadings and the note 
sued on, and having determined that more than 21 days have elapsed 
since service upon Defendants of Plaintiff's motion for judgment 
and that pleadings have been filed in this action and appearances 
entered by or on behalf of Defendants, finds that the Plaintiff is 
entitled to judgment for the amount of the note plus interest at 
the rate of 18.17% per annum, as provided in the note from·May 
20, 1982, until paid, plus 20% attorney's fee and court costs. 
It is therefore ADJUDGED AND ORDERED that the Plaintiff, 
First National Exchange Bank of Virginia,_ recover and have 
judgment against Defendants Thomas B. Dunn, Charles T. McNew, 
LAWOPPICD 
BURKE. GRAYBEAL AND HAMMER 
1 I 1 N. CHURCH STREET 
MARION. VIRGINIA 2aiS4 
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Margaret D. McNew, and Roger L. Cupp, jointly and severally, for 
the sum of $64,49.7.92 with interest thereon at the rate of 18.17% 
from May 20, 1982, until paid, together with an additional 20% 
attorney's fees and court costs. 
I ASK FOR THIS: 
Burke, Graybeal and Hammer 
111 North Church Street 
Marion, Virginia 24354 
By I9 ~A~ a.d(J(..(.~~~"-2-
Donald G. Hammer 
i 
I 1: ·-,-:~~It~-.~f.!. lr .· .. ~ .~~ . . . .. 
SEEN AND OBJECTED TO: 
Franklin P. Slavin~ Jr., Esq. 
5 West Main Street 
e · le Virg~ 24382 
• Dunn 
R. Keith Neely, 
P.O. Box 709 
Christia~rg, Va. Counsel·~~~w 
Burton L. Albert, Esq. 
P.O. Box 180 ~ 
~--. tWt 
Counsel for Margaret D. McNew 
I 
ER THIS DECREE THIS J'S*'. DAY OF _.,.......-..,;;---~-
27 
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V I R G I N I A : IN THE CIRCUIT COURT OF SMYTH COUNTY 
FIRST NATIONAL EXCHANGE BANK 
OF VIRGINIA, 
Plaintiff 
v. 
THOMAS B. DUNN, 
Defendant 
and J 
CHARLES T. McNEW, 
Defendant and Cross-Claimant · · 
v. 
THOMAS B. DUNN, 
Defendant and Cross-Respondent 
.... ~ 
REQUEST FOR ADMISSIONS 
• 
Comes now the defendant and cross-claimant, Charles T. McNew, by 
counsel, and hereby requests the defendant and cross-respondent, Thomas B. Dunn, 
to admit or deny: the following, separately and in writing, as required by Rule 411 
of the Rules of the Supreme Court of Virginia. 
1. When the operation of the New Smyth County Motors ceased, there 
was certain inventory and equipment which remained as part of said business. 
2. Some of the inventory and equipment which was part of the New 
Smyth County Motors at the time it ceased its operation, was security for the loan 
referred to in paragraph 1 of the Cross-Claim. 
3. Said inventory and equipment was specifically referred to in the 
security agreement which was prepared to secure the note evidencing the indebtedness 
referred to in paragraph 1 of the Cross-Claim. 
4. That certain inventory and equipment that was security for the ab.ove 
said loan was removed by the cross-respondent. 
5. That the removal of the inventory and equipment by the cross-
respondent was without approval from either Charles T. McNew or Roger L. Cupp. 
28 
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R. Keith Neely 
A Professional Corporation 
110 Roanoke Street 
P. 0. Box 709 
Christiansburg, VA 24073 
By: 
Respectfully submitted, ··· 
Charles T. McNew 
CERTIFICATE 
~ I, R. Keith Neely, Attorney at Law, hereby certify that on the .!__day 
of ~~L_.., , 1983, a true and correct copy or· the foregoing pleading was 
mailed to: 
Mr. Franklin P. Slavin, Jr., Esquire 
Bird &: Slavin 
525· West Main Street 
P. 0. Box 628, Wytheville, VA 24382 
Attorney !or Thomas B. Dunn 
Mr. Donald G. Hammer, Esquire 
Burke, Graybeal and Hammer 
111 North Church Street 
Marion, Virginia 24354 
Attorney for First National Exchange Bank of Virginia 
Mr. Gordon H. Shapiro, Esquire 
Lutins and Shapiro 
P. 0. Box 180 
Roanoke, Virginia 24022 
Attorney for Margaret D. McNew 
Mr. Roger L. Cupp 
Box 1046 
Marion, Virginia 24354 
Mrs. Carrie C. Cupp 
4208 Triangle Avenue, S. W. 
Blacksburg, Virginia 24060 
R. Keith Neely 
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V I R G I N I A : IN THE CIRCUIT COURT OP SMYTH COUNTY 
FIRST NATIONAL EXCHANGE BANK 
OF VIRGINIA, 
Plaintiff 
v. 
THOMAS B. DUNN, et als, 
Defendant 
and 
CHARLES T. McNEW, 
Defendant and Cross-claimant 
v. 
THOMAS B. DUNN, 
Defendant and Cross-Respondent 
30 
BEQUEST POll 
PBODUCDOB OP DOCUMBtml 
ft 
... _ . 
The defendant and ~cross..:Claimant, Charles T. McNew, by Counsel, hereby 
requests pursuant to Rule 4:9 of· the Rules of the Supreme Court of Virginia, that 
the defendant and cross-respondent, Thomas B. Dwm, produce and permit the 
attorneys and other duly authorized representatives of the defendant and cross-
claimant to inspect and to copy the following documents and/or copies of the same: 
1. All correspondence, .written communications or memorandums, notes, 
or ·other writings relating in any way to the New Smyth County Motors. 
2. All correspondence, written communications or memorandums, notes, 
-
or any other writings relating to New Smyth Motors, Inc. 
3. Copies of all doc~ments which you intend to introduce at trial of 
this matter. 
4. Any lists or statements representing equipment and/or inventory which 
was security for any loan taken out by yourself and Charles T. McNew a partners 
or by the New Smyth County Motors partnership or business. 
. . 
5. Any lists~ statements representing equipment and/or inventory which 
· was removed from New Smyth CoJIIltY Motors by you or your agents. 
6. Any correspondence, written communications or memorandums, notes, 
or other writings which authorized you to remove such inven~ory from New Smyth 
County Motors. 
31 
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It is requested that the aforesaid production for inspection and copying 
be made on the 17th day of May, 1983, at 1:00 o'clock p.m., at the law offices of 
Franklin P. Slavin, Jr., Esquire, Bird & Slavin, 525 West Main Street, Wytheville, 
Virginia 24382. 
R. KEITH NEELY 
A Professional Corporation 
110 Roanoke Street 
P. 0. Box 709 
Christiansburg, VA 24073 
By: 
32 
Respectfully submitted, 
Charles T. McNew 
1 U.MP.MU :WI.tEif!W.&tWMZ &Xl¥ 
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C B B T I P I C AT i'-0 II 
I, R. Keith Neely, Attorney at Law, hereby certify that on the .J:!! day 
of tf,tn;.u, 1983, _I mailed and/or delivered a true and correct copy of the foregoing 
pleading to: 
Mr. Franklin P. Slavin, Jr., Esquire 
525 West Main Street 
P. 0. Box 628 
Wytheville, Virginia 24382 
Attorney for Tho~as B. Dwm 
Mr. Donald G. Hammer,·· Esquire 
Burke, Graybeal and Hammer 
111 North Church Stre~t 
Marion, Virginia 24354 
Attorney for First National Exchange Bank of Virginia 
Mr. Gordon H. Shapiro, Esquire 
Lutins and Shapiro 
P. 0. Box 180 
Roanoke, Virginia 24022 
Attorney for Margaret D. McNew 
Mr. Roger L. Cupp 
Box 1046 
Marion, Virginia 24354 
Mrs. Carrie c. Cupp 
4208 Triangle A venue, S. W. 
Blacksburg, Virginia 24060 
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V I R G I N I A : IN THE CIRCUIT COURT OP SMYTH COUNTY 
FIRST NATIONAL EXCHANGE BANK 
OF VIRGINIA, 
Plaintiff 
v. 
THOMAS B. DUNN, et als, 
Defendant IHTEBROGATOIUBS 
and 
CHARLES T. McNEW, 
Defendant and Cross-Claimant 
v. 
THOMAS B. DUNN, 
Defendant and Cross-Respondent 
Comes now the defendant and cross-claimant, Charles T. McNew, by 
counsel, and fil~ herewith the following Interrogatories to be answered under oath 
by the defendant and cross-respondent, Thomas B. Dunn, as required by the Rules 
of the Supreme Court ot Virginia: 
34 
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1. 
2. 
3 • 
GBNBRAL INFORMATION: 
Give your full first, middle, and last name. 
What is your Social Security Number? 
State your residence address. 
~ .... 
4. State your occupatiqn and describe the nature of your duties. How 
long have you been employed? 
5. List all employment over the past five (5) years, with dates of 
employment, nature of duties, and reason for termination for each job. 
6. Have you ever been convicted of a felony or crime involving moral 
turpitude? If so, state the crime of which convicted, the court in which convicted, 
the date convicted, and the sentence. 
PACTS AND CIRCUMSTANCES 
• 1. Please state in your own words and in full d!!taii your agreement 
·with the defendant and cross-claimant, Charles T. McNew, concerning a proposed 
Ford franchise in the Town of Marion, Smyth County, Virginia. Please be specific 
35 
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as to the consideration on both sides of the agreement. Please also be specific as 
to the names and addresses of all parties who were involved in this transaction. 
2. What promises ·or representations were made by you concerning the 
procurement of a Ford franchise with the defendant and cross-claimant, Charles T. 
McNew? 
3. Please state in your own words and in full detail your involvement in 
the business known as New Smyth County Motors. 
4. Please state what yoUr salary was during the operation of the New 
Smyth County Motors. Please also state your ownership in that enterprise. 
5. Please state whether the agreement concerning the New Smyth County 
Motors was ever reduced to writing. If it was, what was the date of that writing? 
6. Please state in your own words and in full detail your efforts in 
securing a Ford franchise for the New Smyth County Motors enterprise. 
1. Please state by what authority you removed inventory and equipment 
from New Smyth County Motors as you admitted in Paragraph 4 of your answer to 
the Motion for Judgment filed in this case. 
36 
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8. Please state what the fair market value of the inventory and equipment 
removed by you was. Please be specific as to the values for the various items of 
inventory and equipment taken. 
9. Please state whether you were aware that said equipment and inventory 
was meant to be security for th~ loan referred to in Paragraph 1 of the Cross 
Claim filed in this case. 
10. Please state the names of all parties you advised of your removal 
of the above-said inventory and equipment from New Smyth County Motors. 
11. Please state the present location of all said property removed by 
you from New Smyth County Motors. 
12. Please state the value of the. inventory and equipment removed by 
you from New Smyth County Motors at the time of its removal. 
13. Please list and describe any and all documents that you intend to 
produce at the trial of this matter. 
37 
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14. Please list and describe any and all documents, writings or 
correspondence which refer to any agreement you had with either the plaintiff, 
Charles T. McNew, or any bank concerning the New Smyth County Motors or New 
Smyth Motors, Inc. 
WlrRESSES AND STATEMBN'l'S, ETC. 
1. Please state the· names, occupations and· last known addresses of all 
persons who were witnesses or parties to any conversations which any of the plaintiffs 
-had with the defendant conceming this matter at bar. 
2. Please state the name, occupation, and address of any and all persons 
known to you or your attorney who possess knowledge or information of any fact, 
statement, or record relative to ~e New Smythe County Motors enterprise. 
3. List the names and addresses of any and all witnesses you expect to 
call to testify in this case, and summarize the facts and evidence anticipated from 
each. 
4. Please identify and describe any. and all exhibits you may attempt 
to introduce at the trial of this matter. 
38 
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CONTINUING INTBBROGATOIUES 
These interrogatories shall be deemed continuing so as to require 
supplemental answers if you or your attorney obtain further information or decide 
to call additional witnesses to tesifY. at trial between the time answers to these 
interrogatories are filed and the time of trial 
R. KEITH NEBL Y 
A Professional Corporation 
110 Roanoke Street 
P. 0. Box 709 
Christiansburg, VA 24073 
By: 
39 
Respectfully submitted, 
Charles T. McNew 
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CBRTIPICATB 
I, R. Keith Neel~, Attorney at Law, hereby certify that on the ~day 
~~ of --t~...,. .  -.z:;;. ___ , 1983, ·a true and correct copy of the foregoing pleading was 
mailed to: 
Mr. Franklin P. Slavin, Jr., Esquire 
Bird & Slavin 
525 West Main Street 
P. 0. Box 628, Wytheville, VA 24382 
Attorney for Thomas B. Dunn 
Mr. Donald G. Hammer, Esquire· 
Burke, Graybeal and Hammer 
111 North Church Street 
Marion, Virginia 24354 
Attorney for First National Exchange Bank of Virginia 
Mr. Gordon H. Shapiro, Esquire 
Lutins and Shapiro 
P. 0. Box 180 
Roanoke, Virginia 24022 
·Attorney for Margaret· D. McNew 
Mr. Roger L. CUpp 
Box 1046 
Marion, Virginia 2435.4 
Mrs. Carrie c. Cupp 
4208 Triangle Avenue, S.W. 
Blacksburg, Virginia 24060 
R. Keith Neely 
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VIRGINIA: IN THE CIRCUIT COURT OP SMYTH COUNTY 
FIRST NATIONAL EXCHANGE BANK OF 
VIRGINIA 
v. 
THOMAS B. DUNN, et als 
and 
CHARLES T. McNEW 
v. 
THOMAS B, DUNN, 
Plaintiff 
ANSWER TO INTERROGATORIES 
Defendant 
Defendant and Cross-c'!aimant 
Defendant and Cross- Responden 
Comes now the Defendant, by counsel, and files the 
following Answers to the Interrogatories, to-wit: 
1. Thomas Bernard Dunn. 
2. 226-68-4240. 
3. Route 1, Bland, Virginia. 
4. Automobile dealer - co-owner. Sales & service 
of Ford vehicles. Employed since September 1968: co-owner since 
1975. 
5. See above. 
6. No. 
41 
I 
I 1 
I 
I 
i 
I 
I 
i 
~ 
'110FPIC&80P' 
-' 6 SLAVIN 
EYILLE. VA. 
1. _ ... ,.. ,;~-...:: •. '·If' ••. 
PACTS AND CIRCUMSTANCES 
1. The contract of July 1, 1980 is the· best evidence 
of the agreement of the parties, and this Defendant knows of 
no subsequent modifications thereof. Copy of-same is attached 
hereto. This Defendant put up the sum of Fifty Thousand Dollars 
($50,000.00) cash. Defendants Cupp and McNew contributed$2~,000.00 
each. 
2. No promises or representations were made other 
than as contained in the contract. This Defendant and the other 
two principals believed that a Ford franchise would be obtained. 
3. See answer to Paragraph 1 herein. This 
Defendant was not involved in the daily operation of the business. 
4. This Defendant was to receive the sum of $2,000.0 
per-month, which was paid for approximately one year. This 
Defendant's ownership interest, per the contract, was 501. 
RECEIVED "Jt r.,_, j 6 
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5. See answer to Paragraph 1 herein. 
6. This Defendant discussed and negotiated with 
representatives of Ford Motor Co. on numerous occasions. To 
his knowledge the only ground for withholding the franchise was 
lack' of operating capital. This was discussed among the princi-
pals on several occasions~ Ford Motor Co. never indicated a 
definite minimum figure which it would require. 
7. This Defendant removed the said inventor~ upon in~tructigns from K. B. Snider, the lessor o( tpe dijlershjp 
r'e"ali;X, .A,S_the realty was foJ:fp 'iolJf;-ind the inventory bad-tO 
be removf!d an7r sate • y &~sr~. This Defe~dn.ni- acteq __ u.gon his 
authoritv as co-owner. · 
8. Tpere are s.oon separate items of inventory 
and equipment. lf sold at auction. this Defendant oe~1eve~ these 
i terns would not briruL, S2Jl, OQO _ 00. If sold in the ord1na~ course 
o~ businPss. these ite~ m!gh~bri~ $40,000.00. 
9. This Defendant wasfnot awaT~,that said inventory 
and equipment was meant to be security tor tne loan from First 
National Exchange Bank in issue, and denies tha~ such_is tr~. 
43 
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Don Francis, First National Exchange Bank, 
Marion, Virginia 
K. B. Snider, Marion, Virginia ~ 
Howard Newberry, Bland, Virginia 
11. Dunn Motors, Inc., Bland, Virginia 
12. See Paragraph 8 herein. 
13. Cancelled checks for bills paid by this 
Defendant after the closing of New Smyth Co. 
Motors. List attached. 
14. Letter of September 9, 1982 to First National 
Exchange Bank, Marion. Copy attached. 
WI'l'NBSSES AND STATEMENTS 
-1. None known at this time-; 
2. See persons listed above. 
3. See persons listed above. 
, ... ·"' Thomas B. · Dunn 
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I, s-~,_ <9:;r . ~Qd ca ~ A Notary Public in 
and for the State of Virginia, at large, do hereby certify that 
Thomas B. Dunn, whose name is signed to the foregoing writing 
bearinq date the~ day of ~~~ 
appe8red before me and acknowledged t=: 
,1983, personally 
same this ~ay of 
''··fl~~-1 
- , 1983. z I 
My 'Commission expires , 3-c::=J j' -~ 
Law Offices of 
BIRD & SLAVIN 
525 West Main Street 
Wythe il , VA 24382 
-~ I''/ L. . '::::::!==·-. .. . . 
..... L~.c·~ . L.c._.:>--~ .. 
Notary Public 
C E R T I F I C A T E 
I hereby certify that a true copy of the Answers 
to Interrogatories were mailed toR. Keith Neely, Esq., Counsel 
for Charles T. McNew, at his law office located at 110 Roanoke 
of May, 1983. 
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VIRGINIA: IN THE CIRCUIT COURT OF SMYTH COUNTY 
FIRST NATIONAL EXCHANGE BANK Plaintiff 
v. MOTION 
THOMAS B. DUNN, et als Defendants 
and 
CHARLES T. McNEW Defendant and Cross-Claimant 
v. 
THOMAS B • DUNN Defendant and Cross-Respondent 
Comes now the Defendant, Thomas B. Dunn, by 
counsel, and moves the Court for leave of Court to file Amended 
Responsive Pleadings in this action, upon the ground that there 
exist legal defenses to the cross-claimant'saction not heretofore 
pleaded. 
46 
LAW OP'II'IC:U OP' 
BIIID a SLAVIN 
VYTHEVILLE. VA. 
L .. ~·-·· 
Law Offices of 
BIRD & SLAVIN 
525 West Main Street 
Wythevil 24382 
Respectfully, 
THOMAS B. DUNN 
By counsel 
Jr. 
C E R T I F I C A T E 
I certify that a true.copy of the foreqoinq was 
mailed to R. ·Keith Neely, Neely & Hambrick, P.C. 110 Roanoke 
Street, Christiansburg, Va., 24073, Counsel for Charles T. McNew: 
Mr. Donald G. Hammer, Burke, Graybeal and Hammer, 111 North 
Church Street, Marion, Va, 24354, Counsel for First National 
Exchange Bank of Virginia: Mr. Gordon H. Shapiro, Lutins and 
Shapiro, P. 0. Box 180, Roanoke, VA., 24022, Counsel for Margaret 
D. McNew; Mr. Roger L. Cupp, Box 1046, Marion, VA, 24354: Mrs. Car ie 
C~~p, 4208 Triangle Avenue S.W., cksburq,.Va, 24060, this 
~-day of May, 1983. 
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VIRGINIA: IN THE CIRCUIT COURT OF SMYTH COUNTY 
FIRST NATIONAL EXCHANGE BANK 
v. 
THOMAS B. DUNN, et als 
and 
CHARLES T. McNEW 
v. 
THOMAS B. DUNN 
Plaintiff 
RESPONSIVE PLEADINGS 
Defendants 
Defendant and Cross-Claimant 
Defendant and Cross-Respondent 
Comes now the Defendant Thomas B. Dunn, by counsel 
and responds to the Cross-Claim of Defendant and Cross-Plaintiff 
Charles T. McNew, as follows: 
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HEVILLE, VA. 
DEMURRE'R 
Defendant Thomas B. Dunn says that the Cross-
Claim is not sufficient in law for the following reasons: 
1. Paragraph 5 of the Cross-Cl~im alleges a 
contract to convey a one-half interest in a Ford franchise, but 
Paragraphs 6, 8, 10, 12 and 13 thereof speak to the 'securing' 
of such a franchise. 
2. There is no absolute averment that Defendant 
Thomas B. Dunn could have produced such a franchise of his own, 
but it is clearly implied that same would or could be obtained fro 
the prospective franchisor, Ford Motor Company. 
3. The Cross-Claim thus alleges only a guaranty 
contract between Defendant Thomas B. Dunn and Defendant and Cross- . 
Plaintiff Charles T •. McNew, i.e. that Defendant Thoma; B. Dunn 
would answer for the failure of Ford Motors Company to enter into 
a -franchise agreement. 
4. The Cross-Claim fails to aver that any 
writing exists to support such a contract of guaranty, as require 
by the Statute of Frauds. 
WHEREFORE, Defendant Thomas B. Dunn moves that th 
Cross-Claim be dismissed. 
·; 
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ANSWER 
.... ..,. 
And for further response to the Cross-Claim 
Defendant Thomas B. Dunn says as follows: 
1. Paragraphs 1 thru· 7 of the Cross-Claim are 
denied. 
2. Paragraphs 8 and 9 of the Cross-Claim are 
admitted. 
3. Paragraphs 10 thru 13 are admitted. 
4. Paragraph 14 of the Cross-Claim are admitted, 
however, Defendant and Cross-Respondent denies that the fair 
market value of the inventory and equipment exceeds $20,000.00. 
5. Paragraph 15 is denied. 
Law Offices of 
BIRD & SLAVIN 
525 West Main Street 
Wyth "1 V 24382 
By 
Respectfully submitted, 
TH.OMAS B. DUNH 
By counsel 
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: C E R T I F I C A T E : 
I certify that a true copy of the foregoing was mailed 
toR. Keith Neely, Neely & Hambrick, P.C., 110 Roanoke Street, 
Christiansburg, Va, 24073; Donald G. Hammer, Esq., Burke, Graybea , 
and Hammer, 111 North Church Street, Marion, Va., 24354; Mr. 
Gordon H. Shapiro, Esq., Lutins and Shapiro, P. o. Box 180, 
Roanoke, Va., 24022; Terry w. Tee1, Esq., Attorney at Law, P.O. 
Box 749, Christiansburg, Va., 24073; 
P. 0. Box 886, Radford, VA 
·; 
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John c. Quigley, Esq., 
o70 ~ay of May, 1983. 
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VIRGINIA IN TIIE CIRCUIT COURT OF SHYTH COUtlTY 
FIRST UAT!ONAL EXCP~!iGE BANK 
OF VIRGIHIA, 
Plaintiff 
v. 
niOl!AS B. Dtr.·ni, 
Defendant 
c~~s T. Mc~~.,.r. 
Defendant and Cross-Claimant 
I v. 
li TH0~1AS B • DUim, !• 
!I Defendant and Cross-Respondent 
I. 
I, 
II 
!·!OTIO~~ FOR StJ!·tfARY JUDGHENT 
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Comes nm1 the defendant and cross-claimant, Charles T. 
McNew, by counsel, and, pursuant to Rule 3:13 of the Supreme 
Court of Virginia, moves for summary judgment against defendant 
and cross-respondent, Thomas B. Dunn, on the following grounds: 
1. By hia admissions to allegations contained in 
paragraphs 8 and 9 of your defendant and cross-claimant's 
cross-claim, your defendant and cross-respondent has admitted 
entering into a written agreement for the purpose of operating 
a Ford dealership. 
2. By his admission to paragraph 11 of your defendan't 
and cross-claimant's cross-claim, your defendant and cross-
respondent has admitted that he proci~ed to produce a Ford 
-franchise. 
admissions to ~aragraphs 10, 11, 12. 13 1 3. Bv his 
I of your defendant and cross-claimant's cross-claim, your defen-
11· dant and cross-respondent has admitted that, notwit!lstanding 
' this procise to produce a Ford franchise, he made ~ effort 
to secure the franchise, and failed to oroduce or even coopcra=e 
jl 
il I, II 
II 
. ~ 
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in the procurement of such franchis-e. 
WHERElQU~ ;·defendant and cross.-claimant, Charles T. 
McNew, prays that he have summary judgment against defendant 
and cross-respondent, Thomas B. Junn, and his costs in this 
behalf expended. 
Law Offices of 
R. KEITH NEELY 
A Professional Corporation 
110 Roanoke Street 
P. 0. Box 709 
Christiansburg, VA 24073 
Respectfully submitted, 
Charles T. McNew 
By: Of~~~ 
C E R T I F I C A T I 0 N 
I, R. Keith Neely, of R. Keith Neely, A Professional 
Corporation, hereby certify that on the 6th day of June, 1983, 
I delivered a true and correct copy of the foregoing pleading 
to Hr. Franklin P. Slavin, Jr., Bird & Slavin, P. 0. Box 628, 
Wytheville, Virginia 24332. 
54 
i 
I 
I 
I 
I 
I 
I 
. . 
R!::CEfVELl JUt J 2 t983 
V I R G I N I A : IN THE CIRCmT COURT OP SMYTH COUNTY 
FIRST NATIONAL EXCHANGE BANK 
Plaintiff 
v. 
THOMAS B. DUNN, et aJs 
and 
CHARLES T. McNEW, 
Defendant and Cross-Claimant 
v. 
THOMAS B. DUNN, 
Defendant and Cross-Respondent 
PDIAL OB.DBR 
This 6th day of June, 1983, came the parties Charles T. McNew, Defendant 
and Cross-claimant, and Thomas B. Dunn, Defendant and Cross-Respondent, in pel'SOn 
and by counseL 
On this day the parties appeared before the Court at a pre-trial hearing 
at which time the Court considered the Defendant and Cross-Respondent's mc;tfon 
to amend his pleadings. Upon argument of eounsel the Court overruled said motion 
to which action the Defendant and Cross-Respondent objected. 
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ATTO .. NIIY AT LAW 
~. O. IIOX 70. 
CHRJSTIANSIIURQ, VA. 
....... ' 
The Defendant and Cross-claimant, Charles T. McNew, then moved for 
summary judgment on the basis of the motion heretofore ftted, which motion was 
argued by counseL In consideration whereof, the Court overruled said motion for 
summary judgment to which action Defendant and Cross-Claimant, Charles T., ~cNew, 
duly objected. 
It was thereupon brought to the Court's attention that certain admfsllona 
made in the Answer of the Defc""""t and Cross-Respondent, Thomas B. Dunn, were, 
upon the representations of counsel fer Dunn, made through inadvertent error. Upem 
due consideration thereof, and upon argument by counsel, the Court deemed the 
admissions of paragraphs 10 tbrough 13 of the Cross-Claim to be denials, to which 
action counsel for Charles T. McNew, Defendant and Cross-claimant, objected. 
. Th«:reupon Defendant and Cross-claimant presented evl~nce, at the 
- conslusion of which Defendant and Cross-Respondent, Thomas B. Dunn, moved to 
strike the said evidence on the basis of the Defendant and Cross~imant's fanure 
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· ' ATTO .. Nrt AT LAW 
ll'o Oo BOX 70. 
CH .. IBT1ANe8U"Cio VA. 
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·" .. 
to show a breach of the contract. Upon argument of counsel and due consideration 
whereof, and the Court being of the opinion that the motion should be sustai~ed, it Is 
ORDERED that the Defendant and qross-Claimant take nothing and that 
this action be and hereby Is dismissed. 
REQUESTED: 
SEEN AND OBJECTED: 
ENTER this ORDER on this the. ~daj of~ 1983. 
~1%4~ 
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V I . R G I N I A 1 IN THE CIRCUrr COURT OP SMYTH COUNTY 
PIRST NATIONAL EXCHANGE BANK OP VIRGINIA, 
Plaintiff 
v. 
THOMAS B. DUNN, et als, 
Defendants 
and lfOTICB 
CHARLES T. McNEW, . 
Defendant and Cross.Claimant 
v. 
THOMAS B. DUNN, 
Defendant and Cross-Respondent 
Comes now the Defendant and cr.oss-claimant, Charles T. McNew, by 
counsel, and gives notice pursuant to Rule 5:9(cXO of the Rules of the Supreme 
Court of Virginia, that the written Statement of Pacts, testimony, and other incidents 
of this case which has been filed in the Clerk's Office of the Circuit Court of 
Smyth County, will be presented to the Judge of said Court on the 16th day of 
September, 1983. 
By: 
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Respectfully submitted, 
Charles T. McNew 
) 
I. 
r.-
•. JCIEITM NIEIELY 
ATTO.NP AT LAW 
~. o. eox 7oe 
CH•c8ftAHaau•~ YA. 
Law Offices of 
R. KEITH NEBL Y 
110 Roanoke Street 
P. o. Box '109 
Christiansburg, VA 24073 
.. ----·- ... -----
CBRTJPICATB 
J, John S. Huntington, Esquire, Law Offiees of R. Keith Neely, A 
Professional Corporation, hereby certify that on the 2nd day of September, 1983, I 
maDed a tn1e and eorrect eopy of the foregoing notiee to Mr. Franklin P. Slavin, 
1 Esquire9 Bird & Slavi~, 525 West Main Street, Wytheville, Virginia 24382. 
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VIRGINIA IN THE CIRCUIT COURT OF SMYTH COUNTY 
FIRST NATIONAL EXCHANGE BANK OF VIRGINIA, 
Plaintiff 
v. 
THOMAS B. DUNN, et als, 
Defendants 
and 
CHARLES T. McNEW, 
Defendant and Cross-Claimant 
v. 
THOMAS B. DUNN, 
Defendant and Cross-Respondent 
STATEMENT OF PACTS 
J. AUBREY MATTHEWS, JUDGE 
Be it remembered that the Cross-Claim designated above by and between Charles 
T. McNew, Defendant and Cross-Claimant and Thomas B. Dunn, Defendant and Cross-
Respondent, was heard on the 6th day of June, 1983, the undersigned trial judge 
presiding. This matter came upon the Cross-Claim of the Defendant and Cross-Claimant, 
Charles T. McNew (hereinafter referred to as Claimant), the Answer of the Defendant 
and Cross-Respondent, Thomas B. Dunn (hereinafter referred to as Respondent); 
Interrogatories, Request for Production of Documents, and Request for Admissions by 
the Claimant; Answers to Interrogatories filed by the Respondent, no answers to the 
Request for Admissions having been filed by the Respontlent; upon the Motion of the 
Respondent to file amended responsive pleadings by the Respondent; upon depositions 
taken; and upon Motion for Summary Judgment filed by the Complainant. 
The parties, by counsel, appeared before the Court at a pretrial hearing on the 
morning of June 6, 1983, at which time, the Court considered the Respondent's Motion 
60 
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to Amend his pleadings. Upon argument by oounsel, the Court overruled said motion 
reasoning that the Respondent's Motion for Leave to Amend was not timely filed. The 
Court noted Respondent's objection to such action. 
The Claimant was then heard upon his Motion for Summary Judgment. The 
Claimant argued that as a result of admissions contained in the Respondent's responsive 
pleadings there remained no material fact genuinely in dispute. The Claimant argued 
that the Respondent, by his admissions, admitted the Claimant's cause of action and 
theory of liability. Whereupon and in consideration of which, the Court overruled the 
Claimant's Motion for Summary Judgment to which action the Claimant duly excepted. 
The Respondent thereupon argued that the admissions contained in his responsive 
pleadings were made through inadvertent error and that they did not contain the 
substance of the intended answers. Counsel for Respondent argued that he had intended 
to deny certain allegations which were admitted by the responsive pleadings. The Court 
thereupon, upon consideration of the Respondent's representations that certain admissions 
were intended to be denials, deemed that the admissions contained in paragraphs 10 
through 13 in the Respondent's answer to the Cross-Claim be denied. The Claimant 
further excepted to the Court's ruling. 
The Claimant then moved for a continuance, stating that he needed additional 
time to prepare for the case as a result of the substantial change in the Respondent's 
Answers. The Court overruled said motion. 
At the conclusion of the pre-trial hearing, the parties appeared in open Court 
and selected a Jury to try the suit on its merits. The Claimant thereupon introduced 
the following evidence: 
Charles T. McNew testified that on or about March of 1980, he was approached 
by the Respondent. The Respondent at that time proposed a business venture whereby 
the Claimant and Mr. Roger L. Cupp would acquire a one-half interest in a Ford 
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franchise in the Town of Marion, Smyth County, Virginia, in consideration for the 
payment of Fifty Thousand Dollars ($ 50,000.00). Claimant further testifed that in 
reliance on said promise of securing a Ford franchise, he and Mr. Cupp accepted this 
offer and on or about April, 1980, paid unto Mr. Dunn the sum of Fifty Thousand 
Dollars ($50,000.00). The agreement of the parties was thereafter reduced to writing 
on or about the 1st day of July, 1980. Said agreement was introduced into evidence. 
It was subsequently discovered by the Claimant and Mr. Cupp, the Claimant 
testified, that the Respondent was not attempting to secure a new Ford franchise. It 
was learned that additional capital was needed for the procurement of a franchise and 
the Respondent refused to cooperate in any such procurement of new monies. 
The Claimant then testified as to the value of the inventory and equipment of 
the franchise and of the expected profits anticipated by the parties to the business 
venture. The Claimant testified that the Respondent promised as a part of the business 
. agreement to procure a Ford franchise and that he not only failed to procure a Ford 
franchise, but further failed to exercise any good faith effort in attempting to procure 
the same. 
On cross examination, the Claimant acknowledged that he entered into the written 
contract previously admitted into evidence and admitted that the language of the 
contract stated that the Respondent "has applied for and is anticipated to secure the 
dealership from Ford Motor Company, Inc." The Claimant further testified under cross 
examination that in consideration of his payment of monies to the Respondent, the 
Respondent would convey ownership in the Ford franchise to be incorporated as the 
"New Smyth County Motors, Inc.". 
Claimant testified further on cross examination that the business was able to 
function for a number of months without the franchise status, but that after a fioo::-
plan arrangement was withdrawn by the General Motors Credit Corporation, the business 
could not make a profit and was closed down. The Claimant testified that he was 
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experienced in the car sales business and that he would have never produced the capital 
for his ownership interest in this business venture had the Respondent promised to 
produce anything less than a franchise. 
Mr. Roger L. Cupp testified for the Claimant and stated that he was a party to 
the business venture which was reduced to a written agreement by a writing dated July 
1, 1980. Mr. Cupp testified that he was also experienced in the business of selling 
cars. Mr. Cupp testified that in consideration for the payments to the Respondent as 
outlined in the written agreement, the Respondent promised to produce a Ford franchis~y 
Mr. Cupp testified that a Ford franchise was not obtained and that as a result of 
which, the business venture failed. 
Mr. Cupp testified as to the anticipated profits of the joint venture based on 
operating a Ford franchise. Mr. Cupp further testifed that absent the franchise 
significant profits could not have been anticipated. 
On cross examination, Mr. Cupp testified that the business operated for a number 
of months without a franchise. Mr. Cupp further testified under cross examination 
that the business made some profits until such time as the financing floor plan was 
~ withdrawn by General Motors Credit Corporation. Mr. Cupp testified that had a Ford 
franchise been procured as anticipated, he would have expected to make significant 
profits in the business venture. 
The Claimant rested upon the evidence presented at which time the Respondent 
moved to strike the Claimant's evidence. Counsel for the Respondent argued in favor 
of his Motion to Strike the Claimant's evidence that the Claimant failed to show a 
breach of contract. The Claimant argued that a contract and a breach thereof had 
been shown by the evidence. The Court thereupon ruled as a matter of law that the 
Complainant failed to show a breach of contract and granted the Respondent's Motion 
to Strike. The Court noted the Complainant's exceptions to its ruling. 
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COUNSEL'S CERTIFICATE 
The undersigned counsel for the Defendant and Cross-Claimant, Charles T. McNew, 
and counsel for the Defendant and Cross-Respondent, Thomas B. Dunn, in this action 
at law heard in the C~rcuit Court of Smythe County, on the 6th day of June, 1983, 
hereby affix our signatures to the foregoing Statement of Facts, testimony, and other 
incidents of the trial provided by Rule 5:9(c) of the Rules of the Supreme Court of 
Virginia to the end that the same become part of the record on appeal. 
Given under my hand this dJ_ day of ~ 1983.. , 
ifo/1~~-J1 S. Hui{tigt01 
(/ i 
Given under my hand this __ day of , 1983. 
Franklin P. Slavin 
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CHRTIFICA TE OF TRIAL JUDGE 
The undersigned, J. Aubrey Matthews, Judge of the Circuit Court of Smyth ·· 
County, Virignia, who presided over the trial of Charles T. McNew, Defendant and 
Cross-Claimant, versus Thomas B. Dunn, Defendant and Cross-Respondent, on the 6th 
day of June, 1983, pursuant to Rule:9(c) of the Rules of the Supreme Court of Virginia, 
hereby affixes his signature to the foregoing Statements of Facts, testmony, and other 
incidents of the trial, a copy of which was mailed to opposing counsel on the 2nd day 
of September, 1983, within fifty-five (55) days of the entry of the final judgment on 
July 11, 1983, and which was presented to the Judge no earlier than ten (10) days nor 
later than fifteen (15) days after date of the notice and is signed this __ day of 
----' 1983. 
J. Aubrey Matthews, Judge of the 
Circuit Court of Smyth County, Virginia 
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VIRGINIA: IN THE CIRCUIT COURT OF SMYTH COUNTY 
FIRST NATIONAL EXCHANGE BANK OP VIRGINIA 
v. ROTICE 
..,. 
THOMAS B. DUNN, et als. · 
and 
CHARLES T. McNEW 
v. 
THOMAS B. DUNN 
Plaintiff 
Defendants 
Defendant and 
Cross-Claimant 
Defendant and 
Cross-Respondent 
Comes now the Defendant and Cross-Respondent, Thomas 
B. Dunn, by counsel, and qives notice pursuant to Rule 5:11 of 
the Rules of the Supreme Court of Virginia that objections to the 
transcript of the written Statement of Facts and other incidents 
of this case will be filed in the Clerk's Office of the Circuit 
Court of Smyth County and presented to the Judge of said Court 
on the 19th day of September, 1983. 
Respectfully submitted, 
THOMAS B. DUNN 
By counsel 
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LAW OPFIC:.. 0~ 
"'31RD a SLAVIN 
' IYTHEVILLL VA. 
Law Offices of 
BIRD & SLAVIN 
525 W. Mai 
Wythe · 1 , 
CERTIPICATE 
I, Franklin P. Slavin, Jr., Law Offices of Bird & Slavin 
hereby certify that on the 19th day of September, 1983, I mailed 
a true 
Huntington, Esq., Law Offices 
Christiansburg, VA 24073. 
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VIRGINIA: IN THE CIRCUIT COURT OF SMYTH COUNTY 
FIRST NATIONAL EXBCANGE BANK OF VIRGINIA, Plaintiff 
v. 
THOMAS B. DUNN, et als Defendants 
and 
CHARLES T. McNEW, Defendant and Cross-Claimant 
v. 
THOMAS B. DUNN, 
· Defendant and Cross- Respondent 
OBJECTION '1'0 WRITTEN STATEMENT OP PACTS 
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TO THE HONORABLE J. AUBREY MATTHEWS, JUDGE: 
.. 
Defendant and Cross-Respondent, Thomas B. Dunn, by 
counsel pursuant to Supreme Court Rule 5:11 hereby objects to the 
written statement of facts and testimony of other incidents of 
the case on the following points: 
1. "General Motor Credit Corporation" should read 
"Ford Motor Credit Corporation". 
2. Cross-Respondent, Thomas B. Dunn (hereinafter 
referred to as Respondent), argued on the Motion for Summary 
Judgment of the Claimant, Charles T. McNew, that Paragraphs 1 
through 7 of the Cross-Claim of Claimant were denied in Respon-
·dent's Answer. These denials by Respondent in his Answer . 
effectively denied the Claimant's cause of action and theory of 
liability. Counsel for Res~ondent in fact produced his work 
notes reflecting denials of Paragraphs 10 through 1j in his 
Answer to the Cross-Claim of Claimant. ·Counsel for Respondent 
certified to the Court in the presence of all counsel in the case 
that this admission of Paragraphs 10 through 13 in his Answer was 
a typographical error: and the work notes of Respondent's counsel 
produced to the Court and opposing counsel patently reflected 
this fact. Upon consideration of all of which, the Court being 
of the opinion that Claimant's cause of action and theory of 
liability had been effectively denied by Respondent's duly 
filed Answer, overruled the Claim~nt's Motion for Summary Judg-
ment and Claimant excepted. 
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3. The agreement dated July 1, 1980, between the 
parties' introduced ~nto evidence sets forth ~n the-opening 
paragraphs that Respondent, Thomas Dunn, "has applied for- and is 
anticipated to secure the dealership from Ford Motor Company" 
. -
and furthermore sets forth the ownership percentages of the 
parties in the proposed corporation. All parties were to be the 
owners and all parties were applying for a Ford franchise in 
a corporation to be called the "New Smyth County Motors, Inc." 
There was no averment in the agreement dated July 1, 1980, that 
Respondent, Thomas B. Dunn, could have produced a franchise of 
his own. On the contrary, the said agreement clearly stated the 
franchise would be applied for. Counsel for Respondent argued 
throughout the proceedings that the decision to grant or deny 
the franchise always lies solely with the franchisor, which in 
this case -was Ford Motor Company. Consequently, counsel for 
Respondent argued there was never any contract or breach thereo~ 
by Respondent and the Court shpuld grant Respondent's motion to 
-
strike because the evidence was insufficient as a matter of 
law. Whereupon, the Court after consideration of all the evidenc 
adduced, granted Respondent's motion to strike for the reasons 
stated and entered judgment for Respondent, Thomas B. Dunn, to 
which counsel for Claimant excepted. 
Law Offices of 
Bird & Slavin 
525 w. Mai 
Wyth i 1 , 
THOMAS B. DUNN 
By counsel 
-2-
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CERTIPICATB 
The undersigned counsel for the Defendant and Cross-
Respondent, Thomas B. Dunn, in this action at law heard in the 
Circuit Court of Smyth County on June 6, 1983, hereby affixes 
his signature to his Objection to Written Statement of Facts 
and other incidents.of the trial provided by Rule 5:11 of the 
.... 
Rules of the Supreme Court of Virginia_to the end that the same 
become part of the record on appeal. 
Given under my hand this 16th day of September, 1983. 
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V I R G I N I A : IN THE CIRCUIT COURT OF SMYTH COUNTY 
FIRST NATIONAL EXCHANGE BANK OF VIRGINIA, 
Plaintiff · 
v. 
THOMAS B. DUNN, et als, 
Defendants . 
and 
CHARLES T. McNEW, 
,, 
'• 
Defendant and Cross-Claimant 
THOMAS B. DUNN, 
Defendant and Cross-Respondent 
RECE\\fEO·GC1 
STATEMENT OP PACTS 
J. AUBREY MATTHEWS, JUDGE 
Be it remembered that the Cross-Claim designated above by and between Charles 
T. McNew, Defendant .and Cross-Claimant and Thomas B. Dunn, Defendant and Cross-
Respondent, was heard on the 6th day of June, 1983, the undersigned trial judge 
presiding. This matter came upon the Cross-Claim of the Defendant and Cross-Claimant, 
Charles T. McNew (hereinafter referred to as Claimant), the Answer of the Defendant 
\ 
and Cross-Respondent, Thomas B. Dunn (hereinafter referred to as Respondent); 
Interrogatories, Request for Production of Documents, and Request for Admissions by 
th~ Claimant; Answers to Interrogatories filed by the· Respondent, no answers to the 
Request for Admissions having been filed by the Respondent; upon the. Motion of the 
Respondent to file amended responsive pleadings by the Respondent; upon depositions 
taken; and upon Motion for Summary Judgment ·filed by the Complainant. 
The parties, by counsel, appeared before the Court at a pretrial hearing on the 
morning of June 6, 1983, at which time, the Court considered the Respondent's Motion 
7,2 
to Amend his pleadings. Upon argument by counsel, the Court overruled said motion 
reasoning that the Respondent's Motion for Lel!-ve to Amend was not timely filed. The 
Court noted Respondent's objection to such action. 
The Claimant was then heard upon hiS Motion for Summary Judgment. The 
Claimant argued· that as a result of admissions contained in the Respondent's responsive 
pleadings there -remained no material' fact genuinely in dispute. The Claimant argued 
that the Respondent, by his admissions, admitted the Claimant's cause of action and 
theory of liability. Whereupon and in considera_tion of which, the Court overruled the 
Claimant's Motion for Summary Judgment to which action the Claimant duly excepted. 
The Respondent thereupon argued that the admissions contained in his responsive 
pleadings were _made through inadvertent error and that they did not contain the 
substance of the intended answers. Counsel for Respondent argued that he had intended 
to deny certain allegations which were admitted by the responsive pleadings. The Court 
thereupon, upon consideration of the Respondent's representations that certain admissions 
were intended to be denials, deemed that the admissions contained in paragraphs 10 
through 13. in the Respondent's answer to the Cross-Claim be denied. The Claimant 
further excepted to the Court's ruling. 
The Claimant then moved for a continuance, stating that he needed additional 
time to prepare for the case as a result of the substantial change .in the Respondent's 
Answers. The Court overruled said motion. 
At the conclusion of the pre-trial hearing, the parties appeared in open Court 
and selected a Jury to try the suit on its merits. The Claimant thereupon introduced 
the following evidence: 
Charles T. McNew testified that on or about l\1~ch ·o·f 1980, he was approached 
by the Respondent. The Respondent at that ti~e proposed a business venture whereby 
the Claimant and Mr. Roger L. Cupp would acquire a. one-half interest in a Ford 
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franchise in the Town of Marion, Smyth County, Virginia, in consideration for the 
payment of Fifty Thousand Dollars ($ 50,000.00). Claimant further testifed that in 
reliance on said promise of securing a Ford franchise, he ·and Mr. Cupp accepted this 
offer and on or about April, 1980, paid unto Mr. Dunn the sum of Fifty Thousand 
Dollars ($50,000.00). The agreement of the parties was. thereafter reduced to writing 
on or about the 1st day of July, 1980. Said agreement w~ introduced into evidence. 
It was subsequently discovered by the Claimant and Mr. Cupp, the Claimant 
testified, that the Respondent was not attempting to secure a new Ford franchise. I.t 
was learned that additional capital was needed for the procurement of a franchise and 
the Respondent refused to cooperate in any such procurement of new monies. 
The Claimant then testified as to the value of the inventory and equipment of 
the franchise and of the expected profits anticipated by the parties to the business 
venture. The Claimant testified that th,e Respondent promised .as a part of the business 
agreement to procure a Ford franchise and that he not only failed to procure a Ford 
franchise, but further failed to exercise any good faith effort in attempting to procure 
the same. 
On cross examination, the Claimant acknowledged that he entered into the written 
contract previously admitted into evidence and admitted that the language of the 
contract stated that the Respondent "has applied for and is anticipated to secure the 
dealership from Ford Motor Company, Inc." The Claimant further testified under cross 
examination that in consideration of his payment of monies to the Respondent, the 
Respondent would convey ownership in the Ford franchise to be incorporated as the 
"New Smyth County Motors, Inc.". 
Claimant testified further on cross examination that the business was able to 
function for a number of months without the franchise status, but that after a fioor 
plan arrangement was withdrawn by the Generai Motors Credit Corporation, the business 
could not make a profit and was closed down. The Claimant testified that he was 
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experienced in the car sales business and that he would have never produced the capital 
. . 
for his ownership interest in this business venture had the Respondent promised to 
produce anything less than a franchise. 
Mr. Roger L. Cupp testified for the Claimant and stated that he was a party to 
the business venture which was reduced to a written agreement by a writing dated July 
1, 1980. Mr. Cupp testified . that he was also experienc.ed in the business of selling 
cars. Mr. Cupp testified that in consideration for the payments to the Respondent as 
outlined in the written agreement, the Respondent promised to produce a Ford franchise. 
Mr. Cupp testified that a Ford franchise was not obtained and that as a result of 
which, the business venture failed. 
Mr.· Cupp testified as to the anticipated profits of the joint venture based on 
operating a Ford franchise. Mr. Cupp further testifed that absent the franchise 
significant profits eould not have been anticipated. 
On cross examination, Mr. Cupp testified that the business operated for a number 
of months without a franchise. Mr. Cupp further testified under cross examination 
that the business made some profits until such time as the financing floor plan was 
withdrawn by General Motors Credit Corporation. Mr. Cupp ·testified that had a Ford 
franchise been procured as anticipated, he would }lave expected to make significant 
profits in the business venture. 
The Claimant rested upon the evidence presented at ·whi~h time the Respondent 
moved to strike the Claimant's evidence. Counsel for the Respondent argued in favor 
of his Motion to Strike the Claimant's evidence that the Claimant fafied to show a 
breach of contract. The Claimant argued that a contract and a breach thereof had 
been shown by the evidence. The Court thereupon ruled as a matter of law that the 
Complainant failed to show a breach of contract and granted the Respondent's Motion 
to Strike. The Court noted the Complainant's exceptions to its ruling. 
COUNSEL'S CERTIFICATE 
The undersigned counsel for the Defendant and Cross-Claimant, Charles T. McNew, 
and counsel for the Defendant and Cross-Respondent, Thomas B. Dunn, in this action 
at law heard in the Circuit Court of Smythe County, on the 6th day of June, 1983, 
hereby affix our signatures to the foregoing Statement of Facts, testimony, arid other 
incidents of the trial provided by Rule 5:9(c) of the Rules of the Supreme Court of 
1983. , 
J.o { 
Given under my hand this __ day of _____ _,~ 1983. 
Franklin P. Slavin 
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CERTIPICATB OP TRIAL JUDGE 
The undersigned, J. Aubr~y Matthews, Judge .of the· Circuit Court of Smyth 
County, Virignia, who presided over the trial of Charles T. McNew, Defendant and 
Cross-Claimant, versus Thomas B. Dunn, Defendant and· Cross-Respondent, on the 6th 
day of June, 1983, pursuant to Rule:9(c) f1i;he RUles of the .s~ere'!l_fb~urt of Virginia1 .L. ~ _ 1 ~ G\.~~ ~ \\..l~~·~ -:.·-~~ "'c ·S~~"l ~f 
hereby affixes his signature to the foregoing Sthtements of.)Facts,~estmony, and other 
incidents of the trial, a copy of which was maned to opposing counsel on the 2nd day 
of September, 1983, within fifty-five (55) days of the entry of the final judgment on 
July 11, 1983, and which was presented to the Judge no earlier than ten (10) days nor 
later than fifteen (15) days after date of the notice and Is signed this J./ sJ day of 
~1983. 
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ASSIGNMENTS OP ERROR 
I A. THE COURT ERRED AS A MA'ITER OP LAW IN GIVING 
CONSIDERATION TO AND ACCEPTING APPELLEE'S OBJECTION TO WRITTEN 
STATEMENTS OF FACT BECAUSE IT WAS NOT TIMELY PILED PURSUANT TO 
RULE 5:11 OF THE RULES OF THE SUPREME COURT OP VIRGINIA 
B. THE COURT ERRED AS A MATTER OF LAW IN OVERRULING 
APPELLANT'S MOTION FOR SUMMARY JUDGMENT BECAUSE APPELLEE HAD 
ADMI'ITED PLAINTIFF'S CAUSE OF ACTION BY HIS RESPONSIVE PLEADINGS. 
D. THE COURT ERRED BY ABUSI~·a li'S DISCRETION BY DENYING 
APPELLANT'S MOTION FOR CONTINUANCE AFTER ALLOWING APPELLEE TO 
SUBSTANTIALLY CHANGE HIS ANSWER ON THE MORNING OF THE TRIAL. 
m THE COURT ERRED AS A MATTER OF LAW IN GRANTING 
APPELLEE'S MOTION TO STRIKE AT THE CLOSE OF APPELLANT'S EVIDENCE 
BECAUSE APPELLANT'S TESTIMONY WAS SUFFICIENT TO PROVE THE 
CONTRACT BETWEEN THE PARTIES AND A BREACH THERF:OP. 
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IN THE SUPREME OOURT OF VIRGINIA AT RICHrvDND: 
CHARLES T. McNEW, 
Appe 11 ant 
v. 
THOMAS B. DUNN, 
Appellee 
· .. , .. 
REOORD NO. 831662 
DESIGNATION OF OONTENTS OP APPENDIX 
Pursuant to Rule 5:36 of the Rules of the Supreme Court 
of Virginia, your Appellant, Charles T. McNew, by counsel, 
designates the following parts of the record in this case to 
be included in the appendix: 
1. Motion for Judgment 
(PNEB v. Dunn, !! als) 
2. Cross-Claim 
(McNew v. Dunn) 
3. Answer 
(By Dunn to McNew Cross-Claim) 
4. Order 
(FNEB Judgment) 
5. Request for Admissions 
(By McNew) 
6. Motion for Leave to Amend 
Respond Pleadings 
Demurrer 
Answer 
(By Dunn) 
7. Motion for Summary Judgment 
(By ~cNew) 
8. Final Order 
(By Smyth County Circuit Court) 
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Filed, 09/21/82 
Filed, 10/27/82 
Piled, 11/10/82 
Entered, 02/15/83 
Filed, 04/08/83 
F i 1 ed, 05/23/83 
F i 1 ed, 06/06/83 
Entered, 07/11/83 
.......... ~ .. ...-................ -.... .--.·~·-- ... -·-· ·~-.... - - -·· ... ·-····----· ---------
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9. Not ice 
(By McNew) 
10. Statement of Pacts (By McNew) 
11. Objection to Written 
Statement of Facts 
(By Dunn) 
12. Statement of Pacts 
(Revised by Smyth 
County Circuit Court) 
13. Assignments of Error 
Law Office of 
R-:.- KEITH NEELY 
A Professional Corporation 
110 Roanoke Street 
P. 0. Box 709 
Christiansburg, VA 24073 
By: 
·r 
Piled, 09/06/83···· 
Piled, 09/06/83 
Pi led, 09/06/83 
Entered, 09/21/83 
Respectfully submitted, 
Charles T. McNew 
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C B R T I P I C A T B 
I, JohnS. Huntington, Esquire, Law Office of R. Keith 
. 
Neely, A Professional Corporation, hereby certify that on 
this 20th day of July, 1984, a true and correct copy of the 
foregoing Designation of Contents of Appendix was mailed to 
Franklin P. Slavin, Jr., Esquire, Bird & Slavin, 525 West 
Main Street, P. 0. Box 628, Wytheville, Virginia 24382. 
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RECEIVED JUL 3 0 i98¥ 
IN THE SUPREME COURT OF VIRGINIA AT RICHMOND: 
CHARLES T. McNEW 
Appellant 
v. 
THOMAS B. DONN 
Appellee 
Record No. 831662 
DESIGNATION OF APPENDIX 
Pursuant to Rule 5:36 of the Rules of the Supreme court of 
Virginia, Appellee Thomas B. Dunn, by counsel, hereby designates 
the following additional portions of the record for inclusion in 
·the Appendix as germane to the assignmen~s of error: 
1. Interrogatories - McNew to Dunn. 
2. Request for Production of Documents - McNew to Dunn. 
3. Answers to Interrogatories - Dunn to McNew. 
4. Notice of presentation of objections to McNew's Statement 
of Facts - Dunn to McNew. 
Law Offices of 
BIRD & SLAVIN 
525 w. Main St. 
Wytheville, Virginia 24382 
Respectfully submitted, 
THOMAS B. DUNN 
By counsel 
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CERTIFICATE 
I certify that a true and correct copy of the foregoing 
Designation of Appendix was mailed to John s. Huntington, Esq., 
Attorney at Law, 110 Roanoke St., Christiansburg, VA 24073, 
Counsel for Appellant, this 27th 
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CERTIFICATE IN <Xl\tPLIANCB WITH RULE 5:35 
I, JohnS. Huntington, Esquire, Law Office of R. Keith 
Neely, A Professional Corporation, of counsel for McNew, 
Appellant, pursant to Rule 5:35, Supreme Court Rules, hereby 
certify as follows: 
1) Twenty copies of this appendix are rna i led by 
certified mail to the office of the Clerk of the Supreme 
Court of Virginia this 15th day of August, 1984. 
2 ) Three cop i e s of t h i s append i x are rna i 1 e d by c e r t i f i e d 
mail to opposing counsel, Franklin P. Slavin, Jr., Esquire, 
Law Offices of Bird and Slavin, 535 W. Main Street, 
Wytheville, Virginia 24382. 
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